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STATE OF WISCONS'N : CIRCUIT COURT : WAUKESHA COUNTY
BRANCH 9

DENNIS CLINARD, ERIN M. DECKER,
LUONNE A. DUMAK. DAVID A. FOSS,
LaVONNE J. DERKSEN, PAMELA S. TRAVIS,
JOHN E. HAGER, JAMES L. WEINER,
JEFF L. WAKSMAN and KEVIN CRONIN,
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that term is used in clhapter 802 of the Wisconsin Statutes, to the complaint. The court may



reject or disfegard an answer that does not follow the requirements of the statutes. The answer
must be sent or delivered to the Court, whose address is Waukesha County Clerk of Court,
Waukesha County Cousthouse, 515 West Moreland Boulevard, Waukesha, WI 53188, and to
Eric M. McLeod of Michael Best & Friedrich LLP, plaintiffs' attorneys, whose address is One
South Pinckney Street, Suite 700, Post Office Box 1806, Madison, Wisconsin 53701-1806. You
may have an attorney help or represent you. *

If you do not prc vide a proper answer within 45 days, the court may grant judgment
against you for the award of money or other legal action requested in the complaint, and you may
lose your right to object to anything that is or may be incorrect in the complaint. A judgment
may be enforced as provided by law.

Dated thisa_ﬁy of December, 2011.

MICHAEL BEST & FRIEDRICH LLP
Attomneys for Plaintiffs
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oseph Louis Olson, SBN 1046162
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AMENDED COMPLAINT FOR DECLARATORY AND OTHER RELIEF

INTRODUCTION

Following the enactment of 2011 Wisconsin Acts 43 and 44 by the State Legislature
(“2011 Redistricting Plan™), the Government Accountability Board (“GAB™), which is the state
agency responsible for administering the laws conceming the conduct of elections in the State of
Wisconsin, issued formal guidance that any recall elections which may be initiated and held prior

to the general election :n November of 2012, are to be conducted in the old legislative districts



established by the 2002 coun-a&opted redistricting plan (the “2002 Court Plan”). GAB issued
this formal guidance daspite the fact there is no dispute that the prior legislative districts are
unconstitutionally malapportioned.

GAB issued th:s formal guidance despite also concluding that the legislative districts
established by the 2011 Redistricting Plan are effective for purposes of constituent
representation. Thus, in the event that any recall elections are conducted between now and
November of 2012, many electors who are now represented by a particular State Senator in a
new district established by the 2011 Redistricting Plan will not be able to vote in a recall election
concerning that Senator. Conversely, many electors who are no longer represented by that
Senator, because they -eside in the Senator’s old district but not within the new district, .will be
entitled to vote in a recall election concerning that Senator.

This amounts to a clear violation of the constitutional provision concerning the recall of
clcctive‘ officers set forth in Article XIII, Section 12 of the Wisconsin Constitution. Thus,
Plaintiffs seek a decleration from this Court that recall elections may not be conducted in
unconstitutionally malzpportioned districts and that such elections may only be conducted in the

districts established by the 2011 Redistricting Plan, which incumbent legislators now represent.

PARTIES
Plaintiffs
1. Plaintif- Dennis Clinard is a resident of the State of Wisconsin residing at 5852

Cedar Road in the Town of Sparta, County of Monroe, 54656. Clinard is a qualified elector who
resides in the 70™ Assembly District pursuant to the 2011 Redistricting Plan. Clinard’s residence

was previously within the 92 Assembly District pursuant to the 2002 Court Plan, In 2010,



Clinard ran for the office of State Assembly in the old 92™ Assembly District and may again run
for the legistature.

2. Plaintiff Erin M. Decker is a resident of the State of Wisconsin residing at 706 N.
School Street in the Vilage of Silver Lake, County of Kenosha, 53170. Decker is a qualified
elector whose resider.ce was formerly in the 66"‘ Assembly district, represented by
Representative Kerkman, and the 22™ Senate district, represented by Senator Wirch. Pursuant to
the 2011 Redistricting Flan, Decker’s residence is now in the 61% Assembly district, represented
by Representative Kerkman, and the 21" Senate district, represented by Senator Wanggaard.

3. Plaintiff _uonne A. Dumak is a resident of the State of Wisconsin residing at
3601 South 147™ Stree;, Apt. 134 in the City of New Berlin, County of Waukesha, 53151.
Dumak is a qualified clector whose residence was formerly in the 84™ Assembly district,
represented by Representative Kuglitsch, and the 28" Senate district, represented by Senator
Lazich. Pursuant to the 2011 Redistricting Plan, Dumak’s residence is now in the 15™ Assembly
district, represented by Representative Staskunas, and the 5" Senate district, represented by
Senator Vukmir.

4. Plaintiff David A. Foss is a resident and qualified elector of the State of
Wisconsin residing at 1894 22%8 Street in the Town of Ricc Lake, County of Barron, 54868.

3. Plaintiff LaVonne J. Derksen is a resident of the State of Wisconsin residing at
2338 Talc Trail, Apt. 209 in the City of Madison, County of Dane, 53719. Derksen is a qualified
elector whose residence was formerly located in the 79™ Assembly district represented by
Representative Pope-Robzrts. Pursuant to the 2011 Redistricting Plan, Derksen’s residence is

now in the 78" Assembly district, represented by Representative Pocan.



6. Plaintiff Pamela S. Travis is a resident and qualified elector of the State of
Wisconsin residing at N2607 Cardinal Avenue in the Town of Grant, County of Clark, 54456.

7. Plaintiff John E. Hager is a resident of the State of Wisconsin residing at 127
West Hidden Trail, Unit 101 in the City of Elkhorn, County of Walworth, 53121. Hager is a
qualified elector who rzsides in the 31 Assembly District, which was formerly represented by
Representative Nass but is currently represented by Representative Loudenbeck pursuant to the
2011 Redistricting Plan

8. Plaintiff James L. Weiner is a resident of the State of Wisconsin residing at
W5665 Young Road in the Town of LaGrange, County of Walworth, 53156. Weiner is a
qualified elector whosc residence was formerly in the 31% Assembly district, represented by
Representative Nass. Pursuant to the 2011 Redistricting Plan, Weiner’s residence is now in the
33™ Assembly district, which is still represented by Representative Nass.

9. Plaintiff Jeff L. Waksman is a resident of the State of Wisconsin residing at 334
North Allen Street, Unit 5 in the City of Madison, County of Dane, 53726.

10.  Plaintiff Kevin Cronin is a resident of the State of Wisconsin residing at 1832
Grange Avenue in the City of Racine, County of Racine, 54301. Cronin is a qualified ‘elector
whose residence was formerly in the 62 Assembly district, represented by Representative
Mason, and the 21* Seaate district, represented by Senator Wanggaard. Pursuant to the 2011
Redistricting Plan, Crenin currently resides in the 66" Assembly district, represented by
Representative Turner, znd the 22™ Senate district, represented by Senator Wirch.

Defendants

11. Defendar.t Michael Brennan, resident of the City of Marshfield, Wisconsin; David

Deininger, resident of tie Town of Monroe, Wisconsin; Gerald Nichol, resident of the City of



Madison, Wisconsin; Thomas Cane, resident of the City of Wausau, Wisconsin; Thomas
Barland, resident of the City of Eau Claire, Wisconsin; and Timothy Vocke, resident of thé Town
o f Rhinelander, Wiscoxsin are all members of the Wisconsin Government Accountability Board
and are named in such official capacity. The Wisconsin Government Accountability Board is an
independent agency of the State of Wisconsin with authority for the administration of laws
concerning the conduct of elections.

12, Defendaat Kevin Kennedy is a Wisconsin resident residing in Dane County,
Wisconsin and is the Director and General Counsel for the Wisconsin Government
Accountability Board.

JURISDICTION AND YENUE

13.  Venue in this Court is proper pursuant to Wis. Stat. § 801.50(3)(a), which
provides that “all actions in which the sole defendant is the state, any state board or commisston,
or any state officer, employee, or agency in an official capacity shall be venued in the county
designated by the plain:iff unless another venue is specifically authorized by taw.” .

14.  Wisconsin’s Uniform Declaratory Judgments Act, Wis. Stat. § 806.04, states that
“{c]ourts of record within their respective jurisdictions shall have the power to declare rights,
status, and other legal rlations whether or not further relief is or could be claimed.” Wis. Stat. §
806.04(1). The Act farther allows a party “whose rights, status or other legal rclatic.)ns are
affccted by a statute” (o petition a court and “have determined any question of construction or
validity arising under” -he statute. Wis. Stat. § 806.04(2).

FACTUAL BACKGROUND

15. Pursuan: to Article IV, Section 3 of the Wisconsin Constitution, the Wisconsin

State Legislature is responsible for enacting a constitutionally-valid plan for legislative districts.



16.  Article IV, Section 3 of the Wisconsin Constitution requires that the legislature
“apportion and district anew” the state assembly and senate districts following each federal
census.

17.  The Burzau of Census, U.S. Department of Commerce, conducted a decennial
census in 2010 pursuart to Article 1, Section 2 of the United States Constitution. Census data
from the 2010 Census was released to the State of Wisconsin in March of 2011.

18. Pursuan: to Article IV, Section 3 of the Wisconsin Constitution and Article 1,
Section 2 of the United States Constitution, the Wisconsin State Legislature drafted and adopted
legislation, 2011 Wisconsin Acts 43 and 44, referred to herein as the 2011 Redistricting Plan,
establishing new legis.ative and congressional districts based upon population data gathered
through the 2010 Census.

19.  The Wisconsin State Senate adopted the 2011 Redistricting Plan on July 19, 2011.
The Wisconsin State Assembly adopted the 2011 Redistricting Plan on July 20, 2011,

20.  Governcr Walker signed the 2011 Redistricting Plan into law on August 9, 2011.

21.  The GAB has issued formal guidance regarding the initial applicability. of the
legislative districts created by Act 43. A copy of the GAB’s formal guidance memorandum is
attached to this Complzint as Exhibit A.

22.  Accordiag to the GAB’s formal gnidance memorandum, “[t]he effective date of
2011 Wisconsin Act 43 with respect to representation differs from its effective date for élection
purposes.” (Exhibit A at 3)

23.  GAB has concluded in its formal guidance memorandum that the legislative
districts established by the 2011 Redistricting Plan are “effective as of August 24, 2011 for

representation purposes.” (/d.)
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24.  However, GAB has also concluded that “the legislative districts created by 2011
Wisconsin Act 43 are rot in effect for the purpose of ‘special or recall elections to offices filled
or contested’ prior to the General Election on November 6, 2012.” (Id. at 2) GAB’s conclusion
in this regard is purportzdly based on provisions of Act 43 which state that the Act “first épphes,
with respect to regular zlections, to offices filled at the 2012 general elections,” 2011 Wis. Act
43 § 10(1), and that the Act “first applies, with respect to special or recall elections, to offices
filled or contested concarrently with the 2012 general election.” 2011 Wis. Act. 43 § 10(2).

25.  Thus, GAB has concluded that any special or recall elections to offices filled or
contested prior to the November 2012 General Election are to be conducted in the legislative
districts established by the 2002 Court Plan. GAB’s conclusion is erroneous because the
legislative districts esteblished by the 2002 Court Plan are unconstitutionally malapportioned
and, thus, cannot be used to conduct elections consistent with the central constitutional pﬁnciple
of one-person, one-vote

26. As outlined above, the new legislative districts established by the 2011
Redistricting Plan were established pursuant to Article IV, Section 3 of the Wisconsin
Constitution using population data compiled by the federal government in the 2010 Federal
Census and disseminated to the State of Wisconsin. The 2010 Federal Census data demonstrate
that the populations within the legislative districts established by the 2002 Court Plan deviated
substantially from equal population and were therefore unconstitutionally malapportioned.

27.  As showa by the 2010 Federal Census data, the population deviation .among
Senate districts under the 2002 Court Plan ranged from a high of 25,535 (14.82%) abovc zero
deviation or an ideal pojulation of 172,332 and a low of 19,574 (11.36%) below zero deviation.

The population deviaticn among Assembly districts under the 2002 Court Plan ranged from a



high of 18,720 (32.59%5) above zero deviation or an ideal population of 57,444, and a low of
9,057 (15.77%) below zero deviation.

28.  Accordirg to GAB’s gnidance memorandum, current legislators now represent
constituents who reside in the new legislative districts established by the 2011 Redistricting Plan.
Yet, despite the fact thet current legislators represent persons who reside in the new legislative
districts, GAB’s guidaace concludes that legislators may be recalled by a different set of
constituents, namely thcse residing within the old districts established by the 2002 Court Plan.

29.  GAB’s guidance, which provides that any special or recall elections must be
conducted in the old districts, while the new districts are effective for purposes of constituent
representation, results :n the potential disenfranchisement of nearly one million Wiscousin
citizens for purpose of recall elections. Among the 24 Senate districts in which recall elections
could be held in 2012, there are 923,362 citizens, including Plaintiff Decker, who, according to
GAB’s guidance, could not vote in a recall election conceming the Senator who now represents
them.

30.  On November 15, 2011, the Committee to Recall Wanggaard filed a registration
statement with GAB ard appended to it a statement of intent to circulate a petition to recall
Senator Wanggaard executed by the Committee’s treasurer, Randolph Brandt. If the Committee
to Recall Wanggaard is successful in forcing a recall election in the 21% Senate District, Plaintiff
Decker could not vote in the election, despite the fact that Senator Wanggaard currently
represents her.

31.  Article XIII, Section 12(7) of the Wisconsin Constitution specifically provides
that “no law shall be eracted to hamper, restrict, or impair the right of recall.” Article X1,

Section 12(1) provides -hat a ‘“recall petition shall be signed by electors ... in the ... district



which the incumbent represents.” GAB’s guidance providing that old lcgislative districts apply
to recall elections is ir: direct conflict with this constitutional mandate and serves to impair the
right of recall of more than 900,000 citizens, including Decker.
CLAIM FOR RELIEF .
(Declaratory Rel:ef Pursuant To Wis. Stat. § 806.04 That Special Or Recall Election
May Not Bz Conducted In Districts Established By The 2002 Court Plan)

32.  There is no dispute that based on the 2010 Census data the legislative districts
established under the 2002 Court Plan are unconstitutionally malapportioned and violate the
central principle of one-person, one-vote.

33.  GAB has nevertheless concluded that any special or recall elections held prior to
November of 2012 will be conducted in the old legislative districts.

34,  GAB has recently received statements of intent to circulate recall petitions in
Senate Districts 13, 2!, 23 and 29. Upon information and belief, petition circulators are
circulating or intend to circulate recall petitions within the old Senate Districts under the 2002
Court Plan, pursuant to the GAB guidance.

35. GAB has legal authority to evaluate and determine the sufficiency of recall
petition and, where suc petitions are deemed sufficient, to direct that recall elections be held in
a given legislative district. If not enjoined, GAB will unlawfully direct that recall elections be
conducted in the Senate Districts under the 2002 Court Plan in the event the petitions in those
districts are deemed suficient.

36.  Plaintiffs’ interests will be impacted if recall elections are conducted in

unconstitutional distric:s and are entitled to a declaration that recall elections may not be

conducted in such districts.



CONCLUSION

37.  Plaintiffs respectfully request that an order be issued declaring that the legislative
districts established by the 2002 Court Plan may not be used to conduct any special or recall
elections.

38.  Plaintiffs respectfully request that an order be issued enjoining the Govcrnment
Accountability Board from taking any action related to the conduct of any recall election in the
unconstitutionally malzpportioned legislative districts established by the 2002 Court Plan.

Dated this gy/day of December, 2011.

MICHAEL BEST & FRIEDRICH LLP
Attorneys for Plaintiffs

By:

. McLeod, SBN 1021730
oseph Louis Olson, SBN 1046162
Michael P. Screnock, SBN 1055271

MICHAEL BEST & FRIEDRICH LLP
One South Pinckney St-eet, Suite 700
Post Office Box 1806

Madison, W1 53701-1806

Telephone: 608.257.3301

Facsimile: 608.283.2275
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State of Wisconsin\Government Accountability Board

Post Office Box 7984

217 Eant Washington Avenue, Third Floor
Moadison, WI 53707.7984

Valce (508) 266-R085

Fax (608) 267-0500

E-mall: gab@ wiscoosin.gov
betpd/eab.wigor

JUDGE THOMAS H. BARLAND
Chaic

KEVIN J. KENNEDY
Diracior sad Genora) Couasel

DATE: October 19, 2011

TO: - Robert Marchart, Senate Chief Clerk
Patrick Fuller, Assembly Chief Clerk

FROM: Kevin J. Kennedy, Director and General Counsel
Government Accountability Board

SUBJECT: Legislative Red:stricting: Effective Date and Use of State Funds

On September 6, 2011, Jonataan Becker, Nathaniel Robinson and 1 from the Government
Accountability Board (“G.A.3.”) met with you and staff of the Legislative Council to discuss the
impact of redistricting on incambent legislators. Prior to this meeting, you and Legislative Council
staff received a number of inquirics about the impact of 2011 Wisconsin Act 43 with respect to the’
ability of incumbent legislators to communicate with constituents and to run for and hold
legislative office. Because thzse were not new issues, we agreed to review past decisions of the
former Elections and Ethics Boards and guidance from the Department of Justice.

On October 10, 2011, I received copies of past guidance from the Department of Justice. G.A.B
staff forwarded this information to Legislative Council staff and you. We had a brief meeting on
October 12, 2011, in which you asked whether a 1582 Attorney General Opinion, OAG 48-82, 71
Wis. Op. Atty. Gen. 157 (Wis. A.G. 1982), resolved the issues on the use of state funds by
incumbent legislators to communicate with constituents and travel in legislative districts created by
2011 Wisconsin Act 43, as w=l as the conduct of special or recall elections. At the time of that
meeting, I believed it did, but [ noted that the G.A B. staff had not fully analyzed the material.

After reviewing all of the matarial, the G.A_B. staff belicves that the 1982 Attorney General
Opinion to Senator Risser (71 Wis. Op. Atty. Gen. 157 (Wis. A.G. 1982)) is not directly on point
with the current issue. That oainion was based on a federal court finding that existing legislative
districts were unconstitutiona.. As a consequence of that finding, the federal district court
specifically ordered that the then-existing legislative districts could not be used for purposes of
nomination and election after June 17, 1982, at which time and by the same court order new
legislative district lines becare cffective. In the present situation, unlike 1982, there has been no
judicial determination that the existing legislative districts are unconstitutional, and the Legislature
has specifically addressed the initial applicability of 2011 Wisconsin Act 43 for various purposes.

Although the 1982 Attorney General Opinion is not directly on point, some of its language, as well
as subsequent opinions includ:ng a 1983 Attorney General Opinion (OAG 47-83, 72 Wis. Op.
Atty. Gen. 172 (Wis. A.G. 1983)), and the language of 2011 Wisconsin Act 43 itself all provide
helpful analysis and applicaticn to the current situation, as affected by 2011 Wisconsin Act 43.

At the October 12, 2011 meet:ng, I promised to provide the G.A.B. staff position as quickly as
possible. Below are the G.A_B. staff opinions and analyses regarding the initial applicability of
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2011 Wisconsin Act 43 witk: respect to 1) elections, and 2) communication and representation of
constituents.

1. Initial Applicability Date: with Respect to Elections: November 6, 2012

a. Opinion

It is the G.A.B. staff’s position that the lcgislative districts created by 2011 Wisconsin Act 43 are not
in effect for the purpose of *'special or recall elections to offices filléd or contested” prior to the
General Election on Novernater 6, 2012. .

b. Analysis

The Legislature enacted legislation reapportioning the legislative districts and members, 2011
Wisconsin Act 43, as required by the state constitution. Wis. Const. art. IV, § 3. The legislation was
sxgned by the Governor and published on August 23, 2011. Unless specified in the Jegislation, every
act is effective on the day fol.0wing publication. W1s. STAT. § 991.11. However, 2011 Wisconsin
Act 43 specifically provided “or the initial applicability of the act for certain purposes, The Act
“first applies, with respect to “egular elections, to offices filled at the 2012 general clection.” 2011
Wis. Act43, § 10 (1). In add:tion, the Act “first applies, with respect to special or recall elections, to
offices filled or contested concurrently with the 2012 general election.” 2011 Wis. Act § 10 (2).

“‘First applies” historically means that an act is in effect for the first time on a certain date or
occurrence and remains in eff2ct after that date or occurrence. Dettwiler v. Wisconsin Dept. of
Revenue, 2007 WI App 125,96 n.3, 301 Wis, 2d 512, 517, 731 N.W.2d 663, 666 (Wis. Ct. App.

2007).

Wisconsin Stats. s. 5.02 (5) defines “general election” as the election held in even-numbered years
on the Tuesday after the first Monday in November conducted to elect, among other offices, state
senators and representatives t¢ the assembly. WIS. STAT. §5.02 (2011). The next general election
will occur on November 6, 2012.

By the specific terms of 2011 Wisconsin Act 43, any recall election or special election to fill a
vacancy conducted before November 6, 2012 shall be conducted in the legislative districts in effect
prior to the enactmcnt of 2011 Wisconsin Act 43. For cxample, the special election to fill the
vacancy in the 95% Assembly District was ordered by the Governar on September 2, 2011 to be
conducted under the district lires in effect before the passage of 2011 Wisconsin Act 43. 2011

Exccutive Order 41.

This differs significantly from the situation presented in 1982 when the Attorney General Opinion
(71 Wis. Op. Att. Gen. 157) was issued. As noted above, in 1982, a federal court had found that
existing legislative districts we-e unconstitutional and ordered all subsequent elections to be
conducted under a reapportionment plan set out in the court order and beginning on the specific date
of Junc 17, 1982. The Wisconsin State AFL-CIO et al. v. Elections Board et al., No. 82-C-0112 (E.D.
Wis. 1982). In the 1982 Attorrey General Opinion to Senator Risser (71 Wis. Op. Att. Gen. 157),
the Attorney General interpreted and applied this specific court order and opined that the former
districts were not in effect for tae conduct of elections or the use of public funds by incumbent
legislators after June 17, 1982. The Attorney General's opinion was released on August 19, 1982,
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and therefore the Janguage ir. the opinion assumes that the new court-ordered legislative districts
were already in place and effective.

The meaning and effect of ths initial applicability provisions of 2011 Wisconsin Act 43 are better
understood in the context of the October 4, 1983 Attorney General Opinion to Representative Loftus
(72 Wis. Op. Atty. Gen. 172:. Here, the Attorney General offered an opinion on the effective dates
of the redistricting described in 1983 Wisconsin Act 29, the Act adopted to replace the federal
district court's redistricting lan that had been effective since June 17, 1982.) This Attorney
General's opinion concludec that the effective date of the Act is also the effective date for new
legislative districts unless the legislature specifically provided other cxceptions to the initial
applicability of the Act for czrtain purposes. The Attorney General opinion concluded that, by
reason of Wisconsin Stats. s. 991,11, the publication date of the Act, July 20, 1983, was also the
effective date of the Act exczpt for specific statutory exceptions. The only exception in the Act was:
related to specific language setting the initial applicability of sections 8.15(9) and 8.20(10) of the
statutes, which related to the Election Board’s duty to provide new district maps to candidates.

The lenguage of 2011 Wisconsin Act 43 is very clear as to the initial applicability exceptions from
the Wisconsin Stats. s. 991..1 effective date of the Act (August 24, 2011). The Act initially applies
for the purposes of regular elections to offices filled at the 2012 general election and to special or
recall elections’to offices filied or contested concurrently with the 2012 general election. Therefore,
for purposes of’eny elections in 2012, the new [egislative districts found in Act 43 do not apply to
special or recall elections to offices filled or contested prior to the November 6, 2012 general
election. ‘
2. Initial Applicability Date with Respect to Communication and Representation of
Counstituents: August 24, 2011

a. Opinion

Itis the G.A.B. staff’s position that beginning on August 24, 2011, neither this legislation nor any
provisions of the Code of E:hics for Public Officials and Employees, Wisconsin Stats. Ch 19,
Subchapter I11, restricts the use of public funds by incumbent legislators to send mail or travel within
the boundaries set forth in 2011 Wisconsin Act 43 for the purpose of conducting legislative business.

b. Analysis

i 2011 Wisconsin Act 43 is effective as of August 24, 2011 for representation
purposes.

The effective date of 2011 Wisconsin Act 43 with respect to representation differs from its effective
date for election purposes. The 1982 Attorney General Opinion to Senator Risser (71 Wis.-Op. Att.
Gen. 157) specifically provides that with respect to the former legislative districts, the “vitality

! The 1982 redistricting plan was f>und unconstitutional in 1992, following the 1990 census. See Prosser et al. v. Elections Board, et
al., 793 F. Supp. 859, 865 (W.D. Wis. 1992). In 1992, a thres-judge panel created a redistricting plaa that was cffective for all
clections held after June 2, 1992, Prosser v. Elections Board, 793 F. Supp. at 871. The1992 redistricting plan was held- .
uncoastitutional in 2002, following the 2000 census, See Baumgart et ol v. Wendelberger, Case No. 01-C-0121; see Jenson et al. v.
Wendelberger, Case No. 02-C-03€6. The federal district court created a redistricting plan that wag effective for all elections held after
May 30, 2002, Id. However, 1983 Wisconsin Act 22, first held unconstitutional in the context of the 1990 census, was not challenged
as unconstittional between its effsctive date of July 29, 1983 and the 1990 census. Prosser v. Elections Board, 793 F. Supp. at 871



Mr. Robert Marchant ¢
Mr. Patrick Fuller

Oclober 19, 2011

Page 4

depends upon the purpose being inquired into.” OAG 48-82, 71 Wis. Op. Att. Gen. 157 (Wis. A.G.
1982). The 1983 Attomey General Opinion to Representative Loftus (72 Wis. Op. Atty. Gen. 172)
emphasized that even thougt: the Elections Board did not need to provide new district maps to
candidates until the 1984 primary and general elections, this did not mean that the “the sew districts
[we]re not effective before 1784.” 72 Wis. Op. Atty. Gen. 172. Thus, even though the new districts,
do not take cffect for electioa purposes until November 6, 2012, this does not mean that 2011
Wisconsin Act 43 is not effetive for other purposes before that date.

It appears that it is constitutionally permissible, per the 1983 Attorney General Opinion, for the
Legislature to cnact redistricing legislation that will “apportion and district anew the members of the
senate and assembly,” Wis. Const. art IV, Section 3, upon publication of an act, while at the same
time the act provides exceptions for initial applicability of the act for specific purposes. In 2011
Wisconsin Act 43, it seems the Legislature intended to effectuate the Act on the Wis. Stats. s. 991.11
date (August 24, 2011) for parposes of representation.

ii. . 2011 Wisconsin Act 43 does not affect the current status of elected officials.

Eveén though the new districis'took effect on August 24, 2011, this does not affect the current status
of elected senators and representatives. The 1982 Attorney General Opinion to Senator Risser (71
Wis. Op. Att. Gen. 157) and the 1983 Attorney General Opinion to Representative Loftus (72 Wis.
Op. Atty. Gen. 172) also provide applicable guidance on the treatment of the residence of incumbent
legislators with respect to rezaining their current office and running for election under the new
district plan. The former Elections Board applied these opinions in response to inquiries with
respect to the 2002 redistricting. Cormrespondence to Representative David Travis, April 25, 2002.

In the response to Representative Travis, the Elections Board noted that for purposes of
representation (and absent contrary language in the act or statute), redistricting takes effect with the
adoption of the new plan. Rzpresentation is based on a previous election and holding office, not on a
future reelection. Seeking reelection is not relevant to representation and is only relevant to
campaigning for the office tc which a candidate seeks election.

ii. 2011 Wisconsin Act 43 does not change how current elected officials may use
state funds.

The new legislation does not affect the laws governing how currently sitting elecied officials who
seek reelection or election to another office may use state funds. The guidance from the Attorney
General in 1983 discussed tke use of state funds by incumbent legislators with respect to the former-
and new districts under the judicial and legislative plans. 72 Wis. Op. Atty. Gen. 172. The opinion
noted that the restrictions of Wis. Stats. s. 11.33, limiting the use of public funds after the first day
for circulating nomination pzpers, are still applicable. It also provided that a legisiator may not usc
funds for a purely private, ncn-public, purpose. However, a legisiator may expend funds which have
been appropriated for the legislator's use for maijlings and travel within or outside the legislator’s
district if connected with the legislator’s representation of his or her constituents subject to
legislative rules and applicat le statutcs. 72 Wis. Op. Atty, Gen. 172.

The G.A.B. and the former Ethics Board have consistently found that great deference should be
given to the Legislature’s dezermination of public purpose consistent with other statutes such as the
restriction on the distributior: of 50 or more substantially similar items or communications afier the
first date for circnlating nom:nation papers, see Wis. Stats. s. 11.33, the use of public office to obtain
a private benefit, sce Wis. Stats. s. 19.45 (2), or the use of public office to obtain an unlawful benefit
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or advantage, see Wis. Stats. s. 19.45 (5). In light of the discussion in the 1983 Attorney General
opinion, the use of public funds to communicate or travel in districts related to the legislator's initial
election or subsequent re-assiznment by 2011 Wisconsin Act 43 does not appear to be actively
designed to obtain a private bznefit or unlawful benefit or advantage as restricted under the Code of
Ethics for Public Officials.

The Legislature appears to have developed fiscal and policy restraints on the use of public funds by
legislators with respect to corstituent communication and travel. The proposed policy that permits
the use of public funds withir. those constraints to communicate and travel within the district from
which a legislator was clectec and the related district under 2011 Wisconsin Act 43 does not
contravene provisions in Wis. Stats. s. 19.45. Such communications are, however also subject to the
limitation in Wis. Stats. s. 11.33.

This does not mean that a leg:slator may use public funds for communications or travel to obtain a
private benefit or unlawful benefit or advantage, including for campaign purposes. The G.A.B.
would investigate a complain: that set forth facts alleging such activity.

3. Conclusion

This is an opinion of the G.A.B. staff. It is not an opinion issued pursuant to Wis, Stats. s. 5.05 (6a).
As we discusséd in our initial meeting, the staff plans to present its conclusions to the Board in the
form of recomifiended guidance to share with legislators and the public.

Sincerely,

GOVERNMENT ACCOUNTABILITY BOARD

Kevin J. Kennedy
Director and General Counsel



